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PART I:
MEET THE NEW BOSS.
SAME AS THE OLD BOSS.
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DOL Leadership Under Obama
• Thomas Perez, Secretary of Labor
• Previous work:
• Federal prosecutor for DOJ Civil Rights Division
• Director of Office for Civil Rights at DHHS
• Maryland Secretary of Labor
• Assistant Attorney General for DOJ Civil Rights Division
• Has supported aggressive OSHA enforcement
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Potential DOL Leadership under Biden

Sharon Block

Patrick Gaspard

Seth Harris
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OSHA Leadership Under Obama

Dr. David Michaels

Dorothy Dougherty

M. Patricia Smith

Asst. Secretary
for OSHA

Deputy Asst. Secretary
for OSHA

Solicitor of Labor
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Potential OSHA Leadership Under Biden

Dr. David Michaels

Ann Rosenthal

Douglas Parker
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OSHA Leadership – Back to the Future?
•

Dr. David Michaels, Assistant Secretary of Labor for OSHA,
confirmed December 2009

•
•

Longest-serving Assistant Secretary in OSHA’s history
Overview of priorities and initiatives:
1. Rulemaking was a major priority
–

Silica standard became final on 3/25/16

2. Employer Recordkeeping National Emphasis Program
–
"One could write a book about
the hazards that OSHA has
failed to regulate adequately."
Dr. David Michaels, testimony
before the Senate Health,
Education, Labor and Pension
Committee, 2007

He increased the investigation of employer underreporting of
workplace injuries and illnesses.

3. Enforcement initiatives included temporary workers and
whistleblowers.
4. Expanded use of the General Duty Clause to address
workplace hazards not currently subject to OSHA standard
(such as ergonomics and workplace violence).
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PART II:
OSHA’S COVID-19 RESPONSE PAST AND FUTURE
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Relevant OSHA Standards
• There is no one clear OSHA standard governing respiratory diseases like
COVID-19.
• Several relevant OSHA standards
a) “General Duty” to Keep Employees Safe
b) PPE Requirements
c) Respiratory Protection Standard
d) Recordkeeping and Reporting
e) Housekeeping
f) Hazard communication for cleaning products
Through November 12, 2020, OSHA has issued 232 COVID-19 related citations
with total proposed penalties of $3,148,452.
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General Duty Clause
• Under Section 5(a)(1) of the OSH Act, also known as the General Duty Clause,
all employers in the United States must provide a workplace “free from
recognized hazards that are causing or are likely to cause death or serious
physical harm.”
– General “catch-all” requirement.
– OSHA looks to guidance from agencies like CDC to determine liability under
this standard
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OSHA Recommendations
• Develop an Infectious Disease Preparedness and Response Plan
– Plans should address various risk factors associated with worksite and job
tasks; steps to control risk and accommodate workers
• Implement basic infection prevention measures.
– Promote frequent and thorough hand washing and respiratory etiquette
(covering coughs; sneezing into tissue; etc)
– Encourage workers to stay home if they are sick and report illness to
employer
– Consider telecommuting, staggered shifts, increased physical distance
– Do not share tools and equipment
– Increase routine cleaning and disinfecting using EPA-approved products
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OSHA Recommendations (con’t)
• Develop plan to identify and isolate sick people
– Require self-reporting of COVID19 symptoms, diagnosis and exposures
– Consider wellness and temperature checks
– Develop steps following workplace exposure (contact tracing,
communication to workforce, prompt isolation, sending employees home,
deep cleaning, potential shut down, testing etc.)
• Limit spread of respiratory secretions
– “Provide a face mask, if feasible and available,” and ask the person to wear
it, if tolerated.
– Note: A face mask is not PPE. A face mask protects others, and not the
wearer.
– Determine whether additional PPE is necessary
– More on this later.
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OSHA Recommendations Steps (con’t)
• Use “Administrative Controls”
– Establishing flexible work arrangements
– Encourage sick OR exposed employees to stay home with sick leave and
telework options
– Virtual meetings when possible
– Establishing alternating days or extra shifts
– Training on all recommended steps and COVID-19
• Use “Engineering Controls”
– Installing high-efficiency air filters.
– Increasing ventilation rates in the work environment.
– Installing physical barriers, such as clear plastic sneeze guards.
1
– Specialized negative pressure ventilation in some settings, such as for
3
aerosol generating procedures (e.g., airborne infection isolation rooms in
13
healthcare settings and specialized autopsy suites in mortuary settings).

OSHA Requires All Employers to Conduct PPE Hazard
Assessment, 29 CFR 1910.132(d)
• Hazard Assessment
– Employers must assess the workplace to determine if hazards are likely to
be present that require PPE
– If so, select PPE, communicate selection decision to employees, and
ensure that PPE fits
– Employer must verify that “the required workplace hazard assessment has
been performed through a written certification,” which:
– Identifies workplace evaluated; the person who conducted the evaluation;
the dates of the evaluation
– Document must say “certification of hazard assessment.”
• If employer requires PPE, training, cleaning, storage and other requirements
apply.
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OSHA & COVID-19 PPE
• OSHA Guidance on Preparing Workplaces for COVID-19 (March 2020),
https://www.osha.gov/Publications/OSHA3990.pdf
– “Examples of PPE include: gloves, goggles, face shields, face masks, and
respiratory protection, when appropriate. During an outbreak of an
infectious disease, such as COVID-19, recommendations for PPE specific to
occupations or job tasks may change depending on geographic location,
updated risk assessments for workers, and information on PPE effectiveness in
preventing the spread of COVID-19.”
• OSHA Guidance on Returning to Work (June 2020),
https://www.osha.gov/Publications/OSHA4045.pdf
– “Employers must determine if PPE (such as gloves, surgical masks, and face
shields) is necessary for employees to work safely after considering whether
engineering and administrative controls and safe work practices (such as social
distancing or the use of cloth face coverings) can effectively mitigate identified
hazards.”
Huh? But what is required?
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OSHA Recording & Reporting Requirements
• OSHA requires recording and reporting certain COVID-19 illnesses if they are
work-related
– Report death within 8 hours
– Report in-patient hospitalization (not just ER trip), loss of eye or amputation
within 24 hours
– Record if required to maintain OSHA 300 logs and other criteria are met
• Must evaluate whether employee was exposed at work
– If an employer cannot determine whether it is more likely or not that an
employee’s illness is work-related, the employer should not record the
illness.
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A Federal Emergency Temporary Standard?
• California
– Issued Emergency COVID-19 Prevention Regulations on November 30
– Required a written prevention program, requirements for outbreaks and major outbreaks,
and prevention measures in employer-provided housing and transportation
• Oregon
– Issued Temporary Rule Addressing COVID-19 Workplace Risks on November 16
– Required distancing, face coverings, ventilation, exposure risk assessment, infection control
plan, training, notification, testing, and medical removal.
• Michigan
– Issued 11 Emergency Rules in October after Gov.’s executive orders were ruled unconstitutional
– Required workplace exposure determinations, written COVID-19 preparedness and response
plans, and implementing workplace protections
• Virginia
– Finalized Emergency Temporary Standard in July
– Required exposure assessment, notification requirements, social distancing, and sanitizing
requirements
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A Federal Emergency Temporary Standard?
• Federal ETS Generally
• Why would it be an “emergency” standard?
– A typical standard takes 7 years and 9 months to be issued
– Generally, after a standard is published, it takes 3 years and 3 months
– When is an emergency standard permitted?
– Secretary of Labor must determine employees are “exposed to grave danger”
and an emergency standard is necessary to protect employees from that
danger.
– How do you receive notice?
– It is published in Federal Register
– What happens after it is issued?
– Valid for 6 months
– OSHA must issue a permanent standard within 6 months
– Usually challenged in court (more on this later)
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A Federal Emergency Temporary Standard
• History of ETS
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A Federal Emergency Temporary Standard?
• What would be in a COVID-19 ETS?
– It may not even be a “COVID-19” ETS
– OSHA had started a more general infectious standard under Dr. Michaels
and could revert to providing more general guidance rather than disease
specific
– When initially drafted the general infectious disease standard applied to
healthcare facilities, but it would most likely be broadened
– Most likely would mirror many requirements of states’ ETS and mandate
OSHA’s prior recommendations
– Infection Control Plan
– Apply Hierarchy of Controls
– Mandate CDC guidance, including ventilation, physical distancing, PPE,
sanitation, and disinfection
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A Federal Emergency Temporary Standard
• Would it be upheld?
– OSHA has already argued in public documents that one is not needed
– Secretary Scalia issued a press release that OSHA already had all it
needed to combat the pandemic
– Department of Labor argued in court that an ETS was not necessary
– Impact of vaccine?
• How would it be enforced?
– Targeted inspections of select industries, e.g. nursing homes, farms, and
meat factories
– Citations released within “weeks” of inspection (as opposed to months)
– Randomly chosen follow-up on-site inspections after phone/fax complaint
– Press releases
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PART III:
OSHA’S NON-COVID FUTURE
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Most Enforced Standards Will Likely Remain The Same

23

OSHA Inspections May Increase Slightly
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Whistleblower Actions May Increase
• OSHA oversees more than 20 anti-retaliation statutes
• Dr. Michaels has called more increased funding and cooperation among other
federal agencies to help resolve a long backlog of cases
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Other Forthcoming Standards and
Developments?
• IIPP?
• Lowered PELs?
• Revised Recordkeeping?
• Union Walkaround Rights?
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