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Deal with the Emergency:

Medical Response

 Designated first responders at
the project site?

« EMS?

 Local Emergency Rescue
Squad?

e Law Enforcement?

e Fire Protection Personnel?




Deal with the Emergency:
Make the Accident Site Safe

* |solate and Remedy Issue
o |.e.turn off electric, turn off gas,
support failed structures, etc.

 Limit the exposure of other
employees/personnel to the

‘Lucky for us there's an acclident site.
electrical outlet right here!*

« STOP WORK at the scene of the
accident.




Deal with the Emergency:

Emergency Contacts

 Contact the emergency contacts of
the employee(s) involved in the
accident.

« DO NOT provide any information
regarding the cause of the accident

« DO NOT place any blame on anyone
for the accident.

 Provide the bare minimum

Information regarding the

nappening of the accident.




Deal with the Emergency:

Secure the Accident Scene

e |solate the accident scene.

« DO NOT allow anyone to enter the
accident scene other than first
responders or those investigating
the accident.




' - Deal with the Emergency:
= T~ Secure the Accident Scene

 Take vehicles or equipment related
to the accident out of service.
o Do not use again until further
notice.

e« Document the accident scene
o |.e., photos, videos,
Mmeasurements, etc.

This Machine is

\ ~ OUT OF SERVICE

We apologize for
the inconvenience




Interactions
with Police

and OSHA




STICK TO THE
FACTS

* Only elicit information within your
direct scope of knowledge.

« NO guessing or opinions.

" u

o No “I think”, "maybe”, “I believe

n

SO .

* |If needed, call a supervisor.
o A supervisor should be available
for contact at all times.




Accident
Investigation

 Appoint an accident investigation
team or support the accident
investigation team of counsel and/or
the insurance carrier.

» |dentify and record witnesses.

« Complete incident report forms.




Accident Investigation:
Experts

 Experts will need to be retained to
INspect the scene of the accident
o Typically retained by counsel
and/or insurance carrier.

* Types of Experts.

 Conversations with Experts.




Accident Investigation:
Conversations with

Experts

 There will be multiple experts.

« ONLY have substantive
discussions with experts
retained by your attorney
and/or insurance carrier.

* With those experts be open,
honest, and forthcoming.

YOURLACKOF.COMMUNICATION



Contact:

Insurance Carriers (General
Liability and Workers'
Compensation.

Put your iInsurance carrier
on notice of the accident.

hey will likely send an
INnvestigator to the scene of
the accident.

Cooperate with your
INsurance carrier in Its
INnvestigation.

(COOPERATION'EVERYWHERE

e




Stick to the Policy

Post Accident Activity
Must Conform to Policy:

« Reports, Statements, Testing,
Discipline.
 Discrapencies hurt your defense.

Don’t Be Afraid to
Change Your Policy:

« Often outdated.

 Subjective components.

 Incongruent with other portions of
policy.




Employee Withess Statements

Take advantage of
Attorney/Client

If your policy does If your policy does

not require require statements: -
, e Privilege
statements, DON'T l. Keep it simple Enaaae counsel at
TAKE THEM: 2. Change your 749

the earliest
Every breath you take

opportunity Every move you make
_ Every bond you break |
Every step you take |

policy

SE—

many pitfalls

—————m

I'll be watching you
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Avoid Spoilation:
Preserve Evidence

« DO NOT discard any itemes,
things, or other physical
evidence that is in any way
related to the accident.

« DO NOT delete any photos,
videos, or digital evidence
related to the accident.

« DO NOT destroy any
documents, physical or
digital.

(A ) o w!

BUT I CON'T
WANT THE DATA
TO SPOLIATE

canDu A nrLtay ahan




Indident Reports:
Completion of Accident

Reports

- WE HATE THEM
« Why?
o The impacts on liability.
o No matter how accurate the

re

port Is, the company adopts

the theory contained within the

re

o Mi
It

port.
NiMizes our avenues during

gation.

o Limits potential “exit ramps".




Indident Reports:
Completion of Accident

Reports
= <QMH> J(Y;D ':Hq
J= ®./ =
Follow Avoid Engage Preserve ‘
Follow your Avoid opinions and Engage counsel if Preserve evidence
requirements conclusions necessary

under your
ontract and
dbook




Indident Reports:
Completion of Accident

Reports

e« Hasty.
 Non-Privileged.

 Detalls Matter.

o times, speeds, distances, etc.
» Preventable/Non-Preventable

* |s it helpful?
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Importance of Company Retention Policies &

With this information readily available to fleet managers, defined policies
regarding retention become increasingly important.

30, 60, 90 days? Your company must decide what is best and most
manageable for your needs.

If a retention policy is in place, it should be strictly followed in order to
avold discovery discrepancies should litigation occur.

Must also retain data in a way that protects privacy.




Why should a lawyer be the
one to take statements?

Attorney-Client Privilege: A legal privilege that
works to keep communications between an
attorney and their client secret. the privilege Is
asserted in the face of a legal demand for the
communications, such as a discovery request or
a demand that the lawyer testity under oath.

Work Product Doctrine: Protects materials
prepared in anticipation of litigation from
discovery by opposing counsel.




Root Cause/Risk Analysis

1T PE
* Being cought in  * Foll
abgtv:e?ll *Slip
mechonicol or @ Slide

* Early in the process I MMEDIATE CAUSES dherobets  © Collin

o We are not experts

UNSAFE ACTS
* Protective equipment or guord provided but not used ﬁ

* Hozordous method of handling (failure to watch for sharp or
dlippery objects ond pinch points; lifting; loose grip, elc.)

* Improper tools or equipment used despite avoilobility
of proper tools

* Hazordous movement (running, stepping on or dimbing over,
throwing, efc.)

» Strategic Importance - if privileged

 Accident Committe? UNSAFE CONDITIONS

I dentify:

o the root cause of the accident

o parties who may be responsible

o neffective safety device

* No safety device although one is needed

» Hazordous housekeeping (e.g., material on floor, poor piling,
congested oisles)

* Equipment, tooks or mochines defective

* Improper dress or apparel for job

* Improper illumination, ventilation, and so on

y Wl

1 o Infrequent employee

CONTRIBUTING CAUSES

A MENTAL A PHYSICAL

MANAGEMENT CONDITION CONDITION
PERFORMANCE B OF WORKER B OF WORKER

* Instruction inodequote W @ Lock of sofety oworeness ™81 o Extreme fotigue
o Rules not enforced gy © Lock of coordination g © Deafness
* Safety not plonned o5 = Improper atfitude = Poor eyesight
part of the job * Slow mentol reoction * Lock of physicol
W e [nattention W quolificotion for job
safety contocts * Lock of emotional stability * Hearing condition
* Hozords not corrected * Nervousness * (rippling or other
* Safety devices not * Temperomentolism hondicap
provided




Document Collection

If you're not thinking
about spoilation,
documents could get
discarded:
Spoilation

|[dentify
problem
documents

Evaluate
contracts

Fasier now
than later

SE—




Strategic Decision Making

© & @

Risk Transfer Eal.'ly. Early and Identify Bad ‘
/ Tender Negotiation Informed !
i Evidence
demands Strategic

Decision
Making




Continuing Work at the
Job Site

YEAH, IFYOU COULD GETBACK TO

~WORK
 Okay to continue work? T

 Future precautions
taken.

THAT'D BE GREAT...

¢« Remedial measures.



Communications

« With owner.
« With subcontractors/vendors.

 With officials:

o DO NOT provide any documents
to any party, including
governmental agencies, without
discussing with counsel first.

« With other insurance carriers,
brokers, adjustors, or investigators:
o DO NOT provide any statements to
anyone other than your attorney,
your adjustor, or your investigator




Press Communications

 Appoint one spokesperson for the
company to deal with all media
communications, or have all media
requests directed to the legal
department/counsel handling the incident

« Provide ONLY known facts to media, NOT
speculation

« Maintain a positive message about the
company’'s role as a good corporate citizen
that is working with all governmental
agencies investigating the accident

« Demonstrate that the company is taking
the accident seriously, is fulling
Investigating the accident, and is doing all
It can to ensure the accident will not re-
OCCuUr.




OSHA Violations

« $1.8M in federal penalties for Minnesota
contractor for exposing works to trenching
hazards for the fourth time since 2019

+ $180,000 in citations issued to New Jersey
contractor that exposed workers to
energized power lines

« $484 401 in proposed OSHA penalties for a
Pennsylvania dumpster manufacturer for
exposing workers to widespread safety,
health hazards

« $82,149 in penalties for Oklahoma
contractor after project manager’'s death in
trench collapse




Thank You! Any Questions?
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Andrew
Spaulding, Esq.

Phone
215-789-4840

Mail

aspaulding@fhmslaw.com

Website

www.fhmslaw.com

Address
Fowler, Hirtzel, McNulty & Spaulding,

LLC

Three Logan Square

1717 Arch Street, Suite 1310
Philadelphia, PA 19103




